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struck and run over by the wagon, the allegations were sufficient to 
warrant a recovery on a showing that the child ran across the street 
and ran into the wagon. 



NORFOLK & W. RY. CO. v. GEE. 
Jan. 18, 1906. 
[52 S. E. 572.] 

1. Torts — Nature of Liability. — Where an act is lawful in itself, 
injury resulting therefrom is not actionable, unless the act is done 
at a time, or in a manner, or under circumstances indicative of a want 
of proper regard for the rights of others. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Torts, §§ 
1-5.] 

2. Railroads — Operation — Frightening Animals — Actions for In- 
juries — Pleading. — A declaration against a railroad for injuries caused 
by plaintiff's horse taking fright at a hand car standing near a cross- 
ing is demurrable, where it fails to show that the hand car was by 
its nature an object calculated to frighten horses of ordinary gentle- 
ness. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Negligence, 
§ 182.] 

3. Same — Improper Crossings — Actions for Injuries — Pleading — 
Proximate Cause. — A declaration against a railroad for personal in- 
juries sustained at a crossing, alleging as negligence defendant's 
failure to keep its right of way at the crossing sufficiently smooth 
and level to admit of safe and speedy travel over the crossing, as 
required by Va. Code 1904, p. 669, § 1294d, cl. 39, is demurrable, 
where it fails to state the nature of the defects complained of, or 
facts showing that the condition of the crossing was the proximate 
cause of the injuries sustained, which, it was alleged, resulted from 
plaintiff's horse taking fright near the crossing and plaintiff's inability 
to control the horse, owing to the defective crossing. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, 
§§ 1108, 1109.] 



PENDLETON'S ADM'R v. RICHMOND, F. & P. R. Co. 
Jan. 18, 1906. 
[52 S. E. 574.] 

1. Trial — Demurrer to Evidence. — Evidence, on demurrer thereto, 
must be taken as true. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § 355.] 

2. Carriers — Duty of Passenger — Ordinary Care. — The fact that one 
waiting at a railroad station is to be regarded as a passenger, and 
entitled to that high degree of care for his protection due from a com- 
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mon carrier of passengers, does not relieve him of the duty of exer- 
cising ordinary care for his own safety. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, 
§§ 1363-1366.] 

3. Same — Contributory Negligence — Evidence. — In an action 
against a railroad for wrongfully causing the death of decedent, evi- 
dence that decedent was waiting at defendant's station for a train, 
was familiar with the locality and with the position of the tracks, 
knew that the train was approaching, had an unobstructed view 
thereof, and was struck while crossing the track to the opposite plat- 
form, and while walking with his head down and seemingly in a 
state of abstraction, showed contributory negligence on decedent's 
part. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, 
§ 1365.] 



HOBACK v. COMMONWEALTH. 
Jan, 18, 1906. 
[52 S. E. 575.] 

1. Jury — Venire Facias — Sufficiency. — Under Code 1904, p. 2114, 
§ 4018, requiring the writ of venire facias, in case of a felony, to com- 
mand the officer to summon 16 persons of his county or corporation 
from a list furnished him by the clerk issuing the writ, a venire facias 
directing the officer to summon persons from a list furnished him by 
the judge, instead of the clerk, was properly quashed. 

[Ed. Note. — For cases in point, see vol. 31, Cent. Dig. Jury, 
§ 295.] 

2. Same— Jury List. — Under Code 1904, p. 2114, § 4018, authorizing 
the judge to order more than 20 names to be drawn and placed in 
the jury list in a felony case, but providing that he shall in such cases 
specify the number of names to be drawn and the number of persons 
to be summoned, a letter from the judge directing the clerk to sum- 
mon 30 first-class men for the first day of the term to serve as venire- 
men is insufficient to authorize the clerk to draw a list of that number. 

3. Same — Venire Facias — Sufficiency. — Where a first venire facias 
was quashed, a second one commanding the officer to summon 16 
persons from a list furnished by the judge, to which was attached a 
list of 16 names from among those summoned under the first writ, 
was insufficient, under Code 1904, p. 2114, § 4018, requiring the writ 
to command the officer to summon 16 persons from a list contain- 
ing 20 names furnished by the clerk. 

[Ed. Note. — For cases in point, see vol. 31, Cent. Dig. Jury, 
§ 295.] 

4. Same — Second Writ— Statutory Provisions. — Code 1904, p. 2115, 
§ 4019, providing that, when a sufficient number of jurors cannot be 



